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ANITA L. STEBURG, ESQ. (SBN 245933)
STEBURG LAW FIRM

1798 TECHNOLOGY DRIVE, SUITE 258
SAN JOSE, CA 95110

Telephone: (408) 573-1122

Facsimile: (408) 573-112¢

Attorneys for Plaintiff
JOHN HITTLER

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO
UNLIMITED JURISDICTION - CIVIL

JOHN HITTLER,
Plaintiff,

V.

SHIRLAWS (USA), INC. and DOES
1-50, inclusive,

Defendants.

)

Plaintiff JOHN HITTLER (“Plaintiff”) complains and alleges as follows:
PARTIES

NO SUMMONS . Ugip
1)

San Franclsco County Superior Court

SEP 02 2011

Qoﬁc-1]u5‘\4]01

COMPLAINT FOR:

()DECLARATORY RELIEF
(2)FRAUD-INTENTIONAL
MSREPRESENTATION

(3) FRAUD-NEGLIGENT
MISREPRESENTATION

(4) FRAUD-CONCEALMENT
()PROMISE WITHOUT INTENT
TO PERFORM

(6) BREACH OF CONTRACT
(7)BREACH OF FIDUCIARY
DUTY

(8) PROMISSORY ESTOPPEL
(9) ACCOUNTING

(10) RESTITUTION

DEMAND FOR JURY TRIAL
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Page 1




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1. Plaintiff is a natural person and at all times herein mentioned is a competent adult.

2. Plaintiff is informed and believes and thereon alleges Defendant SHIRLAWS (USA)
INC., (“Shirlaws™) is, and at all times mentioned in this herein is, a corporation organized and
existing under the laws of Delaware and qualified to do business in California.

3. Shirlaws has a headquarters located in San Francisco, California.

4. Plaintiff does not know the true names or capacities of those defendants named herein
as DOES 1 through 50. Plaintiff will amend this Complaint to allege their true names and
capacities when the same have been ascertained, or according to proof at the time of trial.
Plaintiff is informed and believes, and upon such information and believe allege, that each of
the fictitiously named defendants is responsible in some manner for the acts and occurrences
alleged hereafter.

5. Plaintiff is informed and believes and thereon alleges that at all times herein mentioned
cach defendant was the agent, servant, partners, and/or employees of co-Defendants, and in
doing the actions mentioned below were, unless otherwise alleged, within the course and
scope of their authority as such agent, servant, partner, and/or employee, with the permission
and consent and/or subsequent ratification of co-Defendants.

6. Jurisdiction of this court over this instant action is based upon Cal. Civ. Proc. § 88.

7. Venue is properly placed in San Francisco County because this transaction results from
Defendant’s business practices in San Francisco County. In addition, most acts alleged in
this Complaint took place in San Francisco County and the funds were tendered to the San
Francisco headquarters of Shirlaws.

8. Plaintiff is ignorant of the true names and capacities of Defendants sued as Does 1
through 50, inclusive, and therefore sues these Defendants by those fictitious names. Plaintiff
will amend this complaint to allege their true names and capacities when they are ascertained.
Plaintiff is informed and believes that each of these Defendants is responsible in some
manner for the occurrences alleged in this complaint and that Plaintiffs’ damages as alleged
in this complaint were proximately caused by these defendants.

FACTUAL BACKGROUND
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9. In January of 2008, at the request of Shirlaws’s agent, Marc Johnstone and Stewart
Gall, Plaintiff met with them and they made, among other things, the following
representations to Plaintiff: (a) Plaintiff was informed that there was an opportunity to invest
in Shirlaws as a shareholder; (b) Plaintiff would be a shareholder in a successful international
business that was built upon trust and mutual respect; (¢) Shirlaws represented to Plaintiff
that Shirlaws was successful; (d) based upon the above facts, Shirlaws proffered to Plaintiff
that Plaintiff should invest in the business for $50,000 in order to obtain an equity interest as
a shareholder in the company in the floating pool and role of partner in Shirlaws.

10. On or about January 29, 2008, Plaintiff, for valuable consideration, made, executed
and delivered to Shirlaws, funds in the amount of $50,000.00, a copy of which is attached as
Exhibit A.

1. Onaround June 2008, Shirlaws requested a “cash call” from its investors of $10,000.
This was originally classified as a short term loan.

12. On or about June 26, 2008, Plaintiff, for valuable consideration, made, executed and
delivered to Shirlaws additional funds of $10,000. A letter from Shirlaws confirming receipt
of the funds is attached as Exhibit B.

13. Subsequently, the additional investment of $10,000 was reclassified as a short term
loan to an equity position by Shirlaws when Shirlaws could not repay any of the $10,000
short term loans which were made.

14. On or about March 30, 2009, a written request was made to issue shares to Plaintiff or
return the funds invested.

15. On or about April 10, 2009, Shirlaws’s Chairman, Adrian Bray, stated that Shirlaws
was “unable to issue equity” until Shirlaws completes the change in their equity structure. A
copy of this letter is attached as Exhibit C.

16.  On or about February 21, 2010, Shirlaws sent written correspondence to Plaintiff that
they are still unable or unwilling to issue shares and the funds received were being “held on
the books as a nonrecourse loan.”

17. Plaintiff was also repeatedly told that Shirlaws will continue to seek new partners to

come into the business and these newly invested funds would be the source to purchase his
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equity and/or nonrecourse loan. Additionally, Plaintiff was encouraged to find new investors
for Shirlaws. The new investor’s funds would be the source of funds to repay Plaintiff.

18. SHIRLAWS has unilaterally recharacterized Plaintiff's status from a partner or
shareholder to a holder of nonrecourse debt.

19.  Plaintiff has since received financial statements for Shirlaws for tax years 2008 and
2009 without any supporting detail. Shirlaws does not appear to be profitable when Plaintiff
made his investment.

20.  Based on the financial statements, Shirlaws was not profitable in 2008 or 2009.
However, there was no back up or detailed information to the financial statements which
were provided.

21.  Plaintiff is informed and believes and thereon alleges, that Shirlaws is diverting funds
to unknown third parties and purposefully and intentionally undercapitalizing Shirlaws and
its ability to pay back its investors.

22. Plaintiff has not received notices of the annual meeting of shareholders or the annual
financial statements with a detailed backup and since Shirlaws has reclassified his

23.  Plaintiff is informed and believes and thereon alleges that other investors of Shirlaws
are similarly situated. However, since Plaintiff has been deprived of his status as a
shareholder, he is unable to exercise his rights to review the books or request an accounting
of Shirlaws.

FIRST CAUSE OF ACTION

(Declaratory Relief to Declare Nature of Plaintiff’s Interest in Shirlaws)
24, Plaintiff realleges and incorporates by reference each and every allegation contained in
Paragraphs 1 through 23 above.
25.  Plaintiff initially invested with the understanding that he would have duly signed stock
certificate stating the number of shares and class of stock he owns.
26.  Even after Plaintiff demanded the Shirlaws issue the certificates as required by law,
Shirlaws refused to do so.

27. Shirlaws unilaterally classified Plaintiff’s investment as nonrecourse loans.
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28. Shirlaws’s actions have left Plaintiff without any recourse. Plaintiff cannot excise his
rights as a shareholder as Shirlaws does not recognize him as such. Plaintiff cannot sell his
shares as he has never been issued such shares and Shirlaws has consistently stated the only
shares that have been issued are the one issued at incorporation.

29.  Plaintiff requests a judicial determination of the respective interest of Plaintiff and
Defendant, and Does 1-50. An actual controversy has arisen and now exists between Plaintift
and Defendant regarding Plaintiff’s right to share in fees, distributions, and Defendant’s
attempts to reclassify the investment as nonrecourse loans.

30. A judicial determination regarding the above dispute is appropriate and necessary in
order to determine the respective rights between Plaintiff and Defendants.

SECOND CAUSE OF ACTION

(Declaratory Relief to Determine Structure of Business Entity)
31.  Plaintiff realleges and incorporates by reference each and every allegation contained in

Paragraphs 1 through 30 above.

32. Shirlaws is an entity incorporated in Delaware and qualified to do business in
California.
33. Shirlaws has not issued duly authorized stock certificates to any shareholder other than

the certificate issued at incorporation.

34.  Plaintiff believes and thereby alleges that Shirlaws has unilaterally changed the
characterization of investments from equity positions to nonrecourse loans with shareholders
similarly situated as Plaintiff.

35.  Plaintiff is informed and believes and thereon alleges, that Shirlaws is diverting funds
to unknown third parties and purposefully and intentionally undercapitalizing Shirlaws and
its ability to pay back its investors.

36.  Plaintiff is informed and believes and thereon alleges that Shirlaws repays its investors
as new partners are enticed to invest in the business and these funds are used to repay the

former investors.
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37.  Plaintiff seeks to have the court determine whether Shirlaws is properly structured and
operating as a corporation and has afforded itself the liability protection afforded to the
corporate structure.

THIRD CAUSE OF ACTION

(Fraud-Intentional Misrepresentation)

38.  Plaintiff realleges and incorporates by reference each and every allegation contained in
Paragraphs 1 through 37 above.

39. Since 2008, Shirlaws represented to Plaintiff that they were a valid corporation and
offered Plaintiff the opportunity to invest in Shirlaws. Plaintiff gave Shirlaws the initial
$50,000 and later an additional $1 0,000 for an ownership interest in the corporation.

40. The representations made by Shirlaws were in fact false. The true facts were that the
Shirlaws did not intend to issue equity to Plaintiff with the intent of having Plaintiff as a
shareholder.

41.  When the Shirlaws made the above representation he knew them to be false and he
made these representations with the intention to deceive and defraud the Plaintiff in order to
induce Plaintiff to give them money (a total of $60,000) in order to become a shareholder in
Shirlaws.

42.  Atall times herein, Plaintiff was ignorant of the falsity of Shirlaws’s representations
and believed them to be true. Plaintiff did not learn of Shirlaws’s fraud until 2010 when
Shirlaws refused to issue stock certificates or return funds provided to Shirlaws.

43.  Plaintiff was also repeatedly told by Shirlaws that the return of his funds was
dependent upon a new investor investing funds into Shirlaws. Once a new investor was able
to be obtained, Shirlaws would repay Plaintiff. Plaintiff was encouraged to find a new
investor by Shirlaws to assist in the repayment of funds to Plaintiff,

44.  Inreliance on Shirlaws’s misrepresentations, Plaintiff provided Shirlaws $60,000 in
order to become a shareholder in Shirlaws. Had the Plaintiff known the actual facts, he
would not have given Shirlaws the $60,000.

45.  Numerous times since the funds were provided to Shirlaws, Shirlaws has refused to

issue stock certificates evidencing ownership in the company or returning the funds. Plaintiff
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was not provided any documentation for his investment. Without any indicia of ownership,
Plaintiff cannot sale his shares. Shirlaws has effectively forced Plaintiff to provide a zero
interest loan since he cannot resale his shares and Shirlaws will not return the funds.

Plaintiff’s reliance on each of the Shirlaws’s representations was justifiable because he
trusted Shirlaws and had known the agent of Shirlaws who offered him the opportunity to
invest in Shirlaws for quite some time.

46.  Asa proximate result of the fraudulent conduct of the Shirlaws as alleged above, the
Plaintiff has suffered damages of $60,000 plus lost opportunities in the form of interest.

47.  The above mentioned conduct of the Shirlaws was intentional misrepresentation of a
material fact known to the Shirlaws with the intention of depriving plaintiff of property or
other legal rights or causing injury and was despicable conduct that subjected Plaintiff to
cruel and unjust hardship in conscious disregard of Plaintiffs’ rights so as to justify an award
of exemplary and punitive damages.

FOURTH CAUSE OF ACTION

(Fraud-Negligent Misrepresentation)

48.  Plaintiff realleges and incorporates by reference each and every allegation contained in
Paragraphs 1 through 47 above.

49, When Shirlaws made the representations alleged in the above paragraphs, Plaintiff had
no reasonable ground for believing said representations to be true in that Shirlaws never
intended to issue stock certificates to Plaintiff and the return of his investment was dependent
upon new investor contributions instead of performance of the Shirlaws.

50.  The SHIRLAWS made these representations with the intention of inducing the
Plaintiff to deliver to him $60,000 in reliance on these representations.

51. Atall times herein, Plaintiff was ignorant of the falsity of Shirlaws’s representations
and believed them to be true. Plaintiff did not learn of Shirlaws’s fraud until 2010 when
SHIRLAWS refused to either issue stock certificates or return the initial investment. He also
did not know until 2019 that the return of his investment was dependent upon new investor
funds being obtained. Had the Plaintiff known the actual facts, he would not have given

$60,000 to the SHIRLAWS.
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52.  Plaintiff’s reliance on each of the Shirlaws’s misrepresentations was justifiable
because he trusted Shirlaws’s agents.

53.  Asaproximate result of the fraudulent conduct of the Shirlaws as alleged above, the
Plaintiff suffered damages in the amount of at least $60,000.

54. The above mentioned conduct of commensurate Shirlaws was an intentional
misrepresentation of a material fact known to the Shirlaws with the intention of depriving
plaintiff of property or other legal rights or otherwise causing injury and was despicable
conduct that subjected Plaintiff to a cruel and unjust hardship in conscious disregard of
Plaintiff’s rights so as to justify an award of exemplary and punitive damages.

FIFTH CAUSE OF ACTION

(Fraud-Concealment)

55.  Plaintiff realleges and incorporates by reference each and every allegation contained in
Paragraphs 1 through 54.

56.  However, Shirlaws failed to reveal and suppressed the following facts (1) Shirlaws did
not intent to issue stock certificates with the intent of having Plaintiff as a shareholder along
with the rights and duties owed to a shareholder; (2) the return of the investment of Plaintiff
was dependent upon an investor or investors being secured and using their funds to pay off
Plaintiff; (3) Shirlaws never intended to make him a shareholder of the corporation
commensurate with the amount of money that Plaintiff had invested with Shirlaws. The
suppression of these facts was likely to mislead Plaintiff and did in fact mislead Plaintiff.

57. Shirlaws owed a duty to disclose to Plaintiff all relevant facts and information to
Plaintiff regarding his intentions as to the represented investment.

58.  The representations and failure to disclose to Plaintiff all relevant facts and
information herein alleged to have been made by Defendant were made/done by Shirlaws
with the intent to induce Plaintiff to act in the manner alleged in reliance thereon.

59. At the time of the concealment and/or suppression, Shirlaws had no intention of
disclosing to Plaintiff the truth involving its actions and thereby concealed the truth regarding

these matters from Plaintiff. Plaintiff did not learn of Shirlaws’s fraud until 2010.
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60. At all times herein, Plaintiff was ignorant of the facts that Shirlaws suppressed and
failed to disclose. Plaintiff did not learn of Shirlaws’s fraud until 2010. If plaintiff had been
aware of the existence of the facts not disclosed by the Shirlaws, then the plaintiff would not
have given Shirlaws $60,000 to be an investor or shareholder in Shirlaws.

61.  Plaintiff’s reliance on each of the Shirlaws’s representations was justifiable because he
trusted the SHIRLAWS whom he had known for quite some time.

62.  Asaproximate result of the fraudulent conduct, the Plaintiff has suffered damages of
at least $60,000.

63.  The above mentioned conduct of commensurate Shirlaws was an intentional
misrepresentation of material fact know to the Shirlaws with the intention of depriving
Plaintiff of property or other legal rights or otherwise causing injury and was despicable
conduct that subjected Plaintiff to a cruel and unjust hardship in conscious disregard of
Plaintiff’s rights so as to justify an award of exemplary and punitive damages.

SIXTH CAUSE OF ACTION

(Promise without Intent to Perform)

64.  Plaintiff realleges and incorporates by reference each and every allegation contained in
Paragraphs 1 through 63 above.

65. At the time Plaintiff invested the funds, Shirlaws did not have the intention of issuing
the stock certificates.

66. Shirlaws has repeatedly promised Plaintiff that the stock issuance will be done in due
course yet the only stock certificates that have ever been issued was when the corporation was
initially formed.

67. Shirlaws has also steadfastly refused to return funds to Plaintiff. Plaintiff has a right to
receive the stock certificates or have his funds returned. As of today, three years after the
initial investment, Shirlaws has done neither despite repeated demands for Shirlaws to do so.

SEVENTH CAUSE OF ACTION

(Breach of Oral Contract)
68.  Plaintiff realleges and incorporates by reference each and every allegation contained in

Paragraphs 1 through 67 above.
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69.  Inor around January of 2008, Plaintiff and Shirlaws entered into a legally binding and
enforceable oral contract.

70.  Plaintiff fully performed all of his obligations under the oral contract.

71.  Plaintiff at the request of Shirlaws, Plaintiff met with an agent of Shirlaws, and made,
among other things, the verbal representations of fact to Plaintiff: (a) the agent told Plaintiff
that there was an opportunity to invest in Shirlaws as a shareholder; (b) Plaintiff would be a
shareholder in a business that was built upon trust and integrity; (c) it was represented to
Plaintiff that Shirlaws was making a profit; (d) based upon the above facts, Shirlaws through
the agent offered to Plaintiff that Plaintiff should invest in the business for $5 0,000 in order
to obtain an equity interest as a shareholder in the company in the floating pool and role of
partner in Shirlaws; and (e) in June 2008, Shirlaws offered Plaintiff an additional investment
opportunity of $10,000.

72. Through Defendant’s acts as set forth above, Shirlaws has materially breached the
express provisions of the oral contract between Plaintiff and Shirlaws.

73. Shirlaws’s conduct, as alleged in this Complaint, constitutes a material breach of the
implied covenant of good faith and fair dealing implied in all contracts.

74. By attempting to unilaterally recharacterize the funds invested in Shirlaws as a
nonrecourse loan Shirlaws has breached its obligation to Plaintiff.

75.  As aproximate result of Shirlaws breaches, Plaintiff has been damaged, including the
fees and costs it has incurred and will incur through this action.

EIGHTH CAUSE OF ACTION

(Breach of Fiduciary Duty)
76.  Plaintiff realleges and incorporates by reference each and every allegation contained in
Paragraphs 1 through 75.
77.  Shirlaws is obligated to act in the best interest of Plaintiff,
78. By attempting to reclassify the contributions as a nonrecourse loan, and refusing to
either issue the stock shares or return the funds, Shirlaws has wasted the funds and breached

its duty to protect the interest of Plaintiff.
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79.  Asaproximate result of the breach, Plaintiff has been damaged in an amount to be
proven at trial, including but not limited to damages for Plaintiffs lost profits and
opportunities.

NINTH CAUSE OF ACTION

(Promissory Estoppel)

80.  Plaintiff realleges and incorporates by reference each and every allegation contained in
Paragraphs 1 through 79.

81.  Shirlaws promised, assured and represented to Plaintiff that he would be a shareholder.
In reliance thereon, Plaintiff provided funds to Shirlaws.

82.  In so promising, assuring and representing to Plaintiff, Shirlaws knew or should have
known that Plaintiff would be reasonably induced to rely on Shirlaws’s promises, assurances
and representations.

83.  Plaintiff reasonably relied on Shirlaws’s promises, assurances and represents to his

direct damage and detriment.

84. Shirlaws has not performed any part of their promises, assurances, or representations.
85.  Plaintiff has sustained damages in an amount to be proven at trial.
TENTH CAUSE OF ACTION
(Accounting)
86.  Plaintiff realleges and incorporates by reference each and every allegation contained in

Paragraphs 1 through 85.
87.  Plaintiff is entitled to an accounting of all monies spent and earned by Shirlaws and

Does 1-50 as well as any and all profits.

ELEVENTH CAUSE OF ACTION

(Restitution)
88.  Plaintiff realleges and incorporates by reference each and every allegation contained in
Paragraphs 1 through 87.
89.  Defendants have been unjustly enriched in the amount of the funds provided to
Shirlaws.

90.  Plaintiff is thus entitled to full restitution of all monies paid to Shirlaws.
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91.  Plaintiff is also entitled to prejudgment interest on all such funds.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment against Defendants, and each of them, as

follows:
1. For a declaratory relief against Shirlaws declaring that Plaintiff is a
shareholder;
2. For declaratory relief against Shirlaws declaring their structure is not organized
as a valid corporation;
3. For a declaration of the parties’ respective rights and interest;
4. For actual and consequential damages;
5. Prejudgment and postjudgment interest;
6. For attorney’s fees according to proof;
7. For restitution;
8. For costs of suit herein incurred;
9. For punitive damages in an amount proved at trial;
10. For exemplary damages in an amount proved at trial; and
11. For such other and further relief as the court may deem proper.
STEBURG LAW FIRM
Dated: September 2, 2011 é&éﬁ%
ANITA L. STEBURG, Attorney for
Plaintiff JOHN HITTLER
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Shirlawéﬂ

Love business.

Shirlaws (USA) Inc
1797 Union Street
San Francisco

CA 94123

February, 21 2010

Tel +1 (415) 346 6650

) Fax +1 415) 346 6028
Mr John Hittler Web www.shirlawscoaching.com

5734 La Seyne Place

San Jose

CA 95138

Dear John,

As per our telephone discussion | am writing to confirm the receipts of funds as follows:

29 January 2008 $50,000

For access into the floating pool and role of partner in Shirlaws. This shown as a Non-
recourse Loan at 0% (zero interest)

26 June 2008 $10,000

As a non-Recourse loan further to the May 08 Partner meeting at 0% (zero interest).

i~

Fixed you chose to move the $60,000 into 200 shares.

In September 2008 there was a charghelder decision to move from the floating pocl te

This change hasn't yet been formalized as the project was stopped when you left. As you
recall the attorneys being used advised us they could no longer work with Shirlaws due to
potential conflict of interest. As you are aware 2009 was a year of ‘survive’ and the
business did not have the capital to pick up the project and get it cleaned up.

As it stands no share certificates have been issued and these will be issued once the
participating shareholders agreement is finalized and signed. It is at this point that the
implementation into Fixed Equity will take place.

Your money is held on the books as ‘A Non-Recourse Loan’.

R
Yours singerely, 3
/

N
.\él\

Adrian Bray~.__~ '\\
US Chair. —




Shirlaw

{ove business.

WITHOUT PREJUDICE

April 10, 2009

Mr. John Hittler

Dear John,

In response to your email (attached) as you were aware we were away at a conference, which
delayed my response to you. In terms of your two demands —

1 We informed you verbally and in writing that Shirlaws would not be able to pay you
back immediately for your investments in the business and also encouraged you to find
buyers in the business.

2. Regarding receiving fully vested shares, as you are also aware we aré in the middle of
moving from the floating pool to a fixed equity structure and you were both working to
provide the legal agreement that would allow us to issue the share certificates. This
transition has not been completed and until the shareholder agreement is in place we
are unable to issue equity in the form you requested. As a result no share certificates
have been issued yet to any investors in the business apart from the one issued at
incorporation.

| will keep you posted on our progress on both of these items on a regular basis.

N

Yours Faithfully,

Adrian Bray~_ » Shirlaws (USA) Inc

Chairman 1797 Union Street,
San Francisco CA 94123

Tel +1 (415) 346 6650

Web
www.shirlawscoaching.com




